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DISCUSSION: The immigrant visa petition was denied by the ..
Director, Texas Service Center. The matter is now before the
Associlate Commissioner for Examinations on appeal. The appeal will
be dismissed. .

The petitioner seeks classification of the beneficiary as a special
immigrant religious worker pursuant to section 203 (b) (4) of the
Immigration and Nationality Act (the Act), 8 U.S.C. 1153(b) (4), to
serve as an organist and choir director. The director denied the
petition determining that the petitioner had failed to establish
the Dbeneficiary’s two years of continuous religious work
experience. The director also found that the petitioner had failed
to establish that it made a valid job offer to the beneficiary.

On appeal, counsel argues that the beneficiary is ellglble for the
benefit sought. - -

Section 203 (b) (4) of the Act provides classification to qualified
special immigrant religious workers as described in section
101 (a) (27) (C) of the Act, 8 U.8.C. 1101(a) (27) (C), which pertains
to an immigrant who:

{i}) for at least 2 years immediately preceding the time
of application for admission, has been a member of a
religious denomination having a bona fide nonprof:.t
religious organization in the United States;

(ii) seeks to enter the United States--

(I) solely for the purpose of carrying on the
vocation of a minister of that religious denomination,

(II) before October 1, 2003, in order to work for
the organization at the request of the organization in a
professional <capacity in a <zreligious vocation or
occupation, or :

(ITII) before October 1, 2003, in order to work for
the organization (or for a bona fide organization which
is- affiliated with the religiocus denomination and is .
exempt from taxation as an organization described in
section 501(c) (3) of the Internal Code of 19%986) at the
request of the organization in a religious wvocation or_
occupation; and :

(iii) has been carrying on such vocation, proféssionai
work, or other work continuously for at least the 2- year
period described in clause (i).
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The beneficiary is a twenty-four-year-old single male native and
citizen of Korea. The petitioner indicated that the beneficiary
entered the United States as a visitor on September 7, 1991 and
that his authorized period of admission expired on an undisclosed
date. The petltloner further indicated that the benef1c1ary had
never worked in the United States without permission.

The first issue to be examined i1s whether the petitioner has
established that the beneficiary had two years of contlnuous work
experlence in the proffered position.

8 C.F.R. 204.5(m) (1) states, in pertinent part, that:

All three types of religious workers must have been
performing the vocation, professional work, or other work
continuously {(either abroad or in the United States) for
at least the two year period immediately precedlng the
filing of the petition.

The petition was filed on January 14, 1998. Therefore, the
petitioner must establish that the ©beneficiary: had been
continuously working in the prospective occupation for at least the

_two years from January 14, 1996 to January 14, 1998.

In a letter dated January 9, 1998,'the petitioner stated that "from
Dec. 10, 1995 through Jan. 7, 1998 |[the beneficiary] has been
served as an organist and choir conductor, music teacher for
children and cheoir member, and leader of cheoir activities, and
organist in church worship activities."

On August 7, 1998, the director requested that the petitioner
submit evidence of the beneficiary’s work experience: during the
two-year period prior to filing. In response, counsel stated that
"the position the beneficiary held was volunteer job without .
remuneration."  The petitioner reiterated that the beneficiary

"served for our church from Dec 10, 1995 through August 20, 1998,
as choir conductor for an orchestra and choir."
The director found that the petitioner had not established the
beneficiary’s two years of continucus religious work experience and
denied the petition.  Counsel does not address this issue on
appeal. Neither the statute nor the regulations stipulate an
explicit requirement that the work experience must have been full-
time paid employment in order to be considered qualifying. This is
in recognition of the special circumstances of some religious
workers, specifically those engaged in a religious vocation, in
that they may not be salaried in the conventional sense and may not
follow a conventional work schedule. 8 C.F.R. 204.5(m) (2) defines
a religious wvocation, in part, as a calling to religious 1life
evidenced by the taking of wvows. The regulations therefore
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recognize a distinction between someone practicing a life-long

religious calling and a lay employee. The regulation defines
religious occupations, in contrast, 'in general terms as an activity
related to a traditional religious function. Id. In order to

gqualify for special immigrant classification in a religious
occupation, the job offer for a lay employee of a religious
organization must show that he or she will be employed in the
conventional sense of full-time salaried employment. See 8 C.F.R.

204.5(m) (4). Therefore, the prior work experience must have been
full-time salaried employment in order to quallfy as well. The
absence of specific statutory language requiring that the two years
of work experience be conventional full-time paid employment does
not imply, in the case of religious occupations, that any form of:
intermittent, part-time, or volunteer activity © constitutes
continuous work experience in such an occupation. :

- The petitioner has not established that the beneficiary was
- continuously engaged in a religious occupation from January 14,

1996 to January 14, 1998. The objection of the director has not
been -overcome on appeal. Accordingly, the petition may not be
approved. ; R :

. The next issue in the director’s decision is whether the petltloner

has . made a valid job offer.
8 C.F.R. 204.5(m) (4) states, in pertinent part, that:

Job offer. The letter from the authorized official of

the religious organization in the United States must also
state how the alien will be solely carrying on the
vocation of a minister (including any terms of payment

for services or other remuneration), or how the alien
will be paid or remunerated if the alien will work in a
professional religious capacity or in other religious
work. The documentation should clearly indicate that the
alien will not be solely dependent on supplemental
employment or solicitation of funds for support. ‘

In a letter dated January 7, 1998, vice président
of "Sounds Great, No Really," stated™that the beneficiary "has
entered into an apprentlceshlp program that will take three to four

.years to complete. He has invested over a year in this program at

this time." On August 7, 1998, the director requested that the
petitioner submit additional information. In response, the
petitioner provided a schedule of duties the beneficiary would

perform and stated that the beneficiary had been performlng these

duties on a voluntary basis.

On appeal _ president of "Sounds Great No Really,"

states that "after March 1998 [the beneficiaryl flnlshed study and
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working for ‘only’ church music. Also, he is not doing POP Music
anymore." The petitioner has not established that it made a valid
job offer to the beneficiary. Evidence submitted with the petition
indicated that the ©beneficiary would be studying in an
apprenticeship program until at least January 2000 (two years after
the petition was filed). On appeal, evidence submitted by the
petitioner indicates that the beneficiary completed his
apprenticeship program two years ahead of schedule. It 1is

incumbent upon the petitioner to resolve any inconsistencies in the

record by independent objective evidence. Matter of Ho, 19 I&N
Dec. 582 (BIA 1988). Moreover, the petitioner has indicated that
the beneficiary has been performing the prospective occupation’s
job duties on a voluntary basis. The petitioner has not provided
any explanation as to why this position should be converted to a
salaried position. As such, the petitioner has failed to meet the
requirements at 8 C.F.R. 204.5(m) (4). '

Beyond the decision of the director, the petitioner has failed to
establish that it is a gqualifying, tax-exempt religious
organization as required at 8 C.F.R. 204.5(m) (3). Also, the
petitioner has failed to establish that the prospective occupation
is a religious occupation as defined at 8 C.F.R. 204.5{(m)(2) or
that the beneficiary is qualified to work in a religious occupation
as required at 8 C.F.R. 204.5{(m) (3). Further, the petitioner has

failed to establish that it has the ability to pay the proffered

wage as required at 8 C.F.R. 204.5(g)(2). As the appeal will be
dismissed on the grounds discussed, these issues need not be
examined further.

The burden of proof in these proceedings rests solely with the
petitioner. Section 291 of the Act, 8 U.S.C. 1361. The petitiocner
has not sustained that burden. ‘

ORDER: The appeal is dismissed.



